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United States Court of Appeals for the 

District of Columbia 

i 

a. Municipal Court of the District of Columbia 

No. 324033 

j 

William L. Shields, Plaintiff , j 

vs. | 

Margaret C. Shields, Defendant. 

United States of America, | 

District of Columbia , ss: 

BE IT REMEBERED, That in the Municipal Court |of the 
District of Columbia, at the City of Washington, in 
said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 In the Municipal Court of the District of j 

Columbia 

No.- | 

William L. Shields, 2400-16th Street, Northwest, Wash¬ 
ington, D. C. Plaintiff 

I 

vs. 

Margaret C. Shields, otherwise known as M. C. Shields, 
Continental Life Insurance Company, Investment 
Building, Washington, D. C. Defendant 

Affidavit of Merit 

William L. Shields, after being first duly sworn, according 
to law, on oath deposes and says that he is the plaintiff in 
the above-entitled cause; that he has personal knowledge of 
the facts as hereinafter set forth. Affiant avers that the de¬ 
fendant is indebted unto him for money payable to the plain¬ 
tiff from the defendant, in the sum of Three Hundred Fifty 
Nine Dollars and Eighteen Cents ($359.18); for that,!here¬ 
tofore on to wit the 12th day of December, 1933, the defen¬ 
dant was appointed administratrix of the estate of William 
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Shields, deceased, in the Supreme Court of the District of 
Columbia, holding a Probate Court, under the form of bond, 
known as a “special undertaking”, whereby the said defen¬ 
dant became, in her personal capacity, liable to pay all 
debts of the deceased; and for that subsequent to the death 
of the said William Shields, on to wit, the 23rd day of Octo¬ 
ber, 1933, the said defendant came into possession, by col¬ 
lection thereof, rents from premises known as 611-7th 
Street, Northeast and 616 A Street, Northeast, both in the 
District of Columbia, and the said defendant did occupy, 
from to wit the first day of January, 1935, through Novem¬ 
ber 30, 1935, the above-mentioned premises at 611-Tth 
Street, Northeast. 

Affiant avers that said premises during the said period 
were owned by himself, his sister, Mary Shields Donald¬ 
son, and the said defendant, and that by virtue of occupa¬ 
tion of said premises by the said defendant, there became 
due and payable to the said plaintiff one-third of the reason¬ 
able rental value of the said premises, to wit, the sum of 
Eleven Dollars and Sixty Eight Cents ($11.68) per month 
for the eleven (11) months aforesaid; and the said 
2 defendant did by misrepresentation persuade and 
prevail upon the plaintiff to send the sum of Forty 
Dollars and Eighty Eight Cents ($40.88) to the said Mary 
Shields Donaldson, in Beverly Hills, in California. 

Affiant further avers that during the month of February, 
1936, the said defendant rendered an accounting to the said 
plaintiff, whereby the said defendant admitted a balance of 
One Hundred Fifty Seven Dollars and Sixty Four Cents 
($157.64) in her hands as administratrix as aforesaid, and 
said defendant admitted one-third of said sum payable to 
this plaintiff. 

Affiant avers further that out of rents collected by said de¬ 
fendant as aforesaid, defendant made certain wrongful pay¬ 
ments of debts due by the deceased William Shields, all in 
accordance with the Bill of Particulars hereto annexed and 
hereby made a part hereof. 

WHEREFORE, plaintiff brings this action and claims of 
the defendant the sum of Three Hundred Fifty Nine Dol¬ 
lars and Eighteen Cents ($359.18), with interest thereon 
from the first day of March, 1936, besides costs, exclusive of 
all set-offs and just grounds of defense, in accordance with 
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the Bill of Particulars hereto attached and hereby made a 
part hereof. 

(Sgd.) WILLIAM L. SHIELDS 

Subscribed and sworn to before me this day of March, 
1936. 

(Sgd.) ANDREW T. DENT 
(Notarial Seal) Notary Public, D . (7. 

My commission expires Aug. 28, 1938. 

3 In the Municipal Court of the District of | 

Columbia 

No.- 

William L. Shields, 2400-16th Street, Northwest, Wash¬ 
ington, D. C. Plaintiff 

i 

vs. 

Margaret C. Shields, otherwise known as M. C. Shields, 
Continental Life Insurance Company, Investment 
Building, Washington, D. C. Defendant 

Bill of Particulars 

RENT 


Money paid to sister in California, at $5.84 
per month, from January 1, 1935 through 
August 1, 1935 . 

Rent from M. C. Shields from January 1, 
1935 through November 30, 1935, at $11.68 
per month . 

BALANCE OF BANK ACCOUNT 
One-third of $157.64 . 


. i 

$ 40.88 

| 

128.48 

! 

52.54 


BILLS PAID BY M. C. SHIELDS FROM RENTS 


M. C. Shields 

$611.10 

Bonding Co. 

15.00 

Reg. of Wills 

9.36 

Frank E. Elder 

15.00 

Mary Donaldson 

50.00 



$700.46 
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Bank Balance of 

Decedent $217.56 

Sears Roebuck 

stock sale 71.06 288.62 


Wrongful Deductions . $411.84 

One-third of Wrongful 

Deductions. 137.28 


Money due William L. Shields. $359.18 


KING & XORDLIXGER, 

By BERNARD I. XORDLIXGER 
Attorneys for Plaintiff 
419 Southern Building 

4 In the Municipal Court of the District of 

Columbia 

No. 324-033 

William L. Shields, Plaintiff, 


vs. 

Margaret C. Shields, (M. C. Shields) Defendant. 

Motion to Dismiss 

Comes now the defendant by her attorney Frank E. Elder, 
appearing Specially for the purposes of this motion and 
none other, and moves the Court to dismiss the Affidavit of 
Merit and Bill of Particulars for the following reasons: 

1st—The action is clearly an attempt of an heir to secure an 
accounting from an Administratrix, which is a matter over 
which the Supreme Court of the District of Columbia has 
exclusive jurisdiction.. 

2nd—The action seeks, among other things to secure dis¬ 
tribution of an estate and it must therefore be brought in 
the Supreme Court of the District of Columbia, which has 
exclusive jurisdiction. 

3rd—The action is against an administratrix, who is an 
officer of the Probate Court and who must therefore be sued 
in the Supreme Court of the District of Columbia. 
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4th—The Affidavit of Merit indicates that the suit is broiight 
on the Special Undertaking given by the Administratrix; and 
the suit must therefore be brought in the Supreme Court of 
the District of Columbia. 

5th—And for other grounds appearing in the record. 

(Sgd.) FRANK E. ELDER j 

Franke E . Elder, attorney] for 

Defendant, appearing specially 
for the purposes of this mo¬ 
tion and none other. 

537 Munsey Building. 

KING AND NORDLINGER, j 

Attorneys for Plaintiff, 

419 Southern Building. j 

Gentlemen: 

Please take notice that the foregoing and annexed motion 
will be called to the attention of the Court on Monday 4pril 
20, 1936 at 10.00 a.m. or as soon thereafter as counsel! can 
be heard. 

(Sgd.) FRANK E. ELDER j 

Frank E. Elder, Attorney j for 

Defendant, appearing specially 
for the purposes of this \mo- 
tion and none other . 

537 Munsey Building. 

5 Order Overriding Motion to Dismiss 

Mins. 95, p. 130, 

April 20, 1936: j 

Upon consideration of defendant’s motion, filed herein, to 
dismiss the above entitled cause, it is ordered that said 
motion be and the same is hereby overruled. Whereupon 
the defendant notes an exception. 


I 

i 
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6 In the Municipal Court of the 

District of Columbia 

No. 324-033 

William L. Shields, Plaintiff , 


vs. 

Margaret C. Shields, (M. C. Shields) Defendant . 

Affidavit of Defense 
District of Columbia, ss: 

Margaret C. Shields, being first duly sworn according to 
law, on oath deposes and says that she is the defendant in 
the above entitled cause in which William L. Shields is the 
Plaintiff; Affiant denies that she is indebted to the plaintiff 
in the sum of Three Hundred Fifty Nine dollars and 
eighteen cents. ($359.18) as hereinafter more specifically 
appears. 

Affiant admits that she was appointed Administratrix of 
the estate of her father William Shields, that she gave a 
Special Undertaking, that the Plaintiff and Mary Shields 
Donaldson and affiant are the onlv heirs at law and that the 

m/ 

plaintiff and the said Mary Shields Donaldson each waved 
citation and summons in the matter of Defendant ’s appoint¬ 
ment, and waived bond as to their distributive share of the 
father’s estate. Affiant admits that the said heirs of her 
father came into possession of the pieces of Real Estate 
referred to in Plaintiff’s affidavit of Merit and that certain 
rentals were collected by affiant from the said property, out 
of which affiant paid necessary maintenance and up-keep 
expenses on the said property and deposited the net balance 
to the credit of the Administration account in the McLachlen 

i 

Banking Corporation thus adding to the account left by the 
said William Shields in the said Bank. Affiant further states 
that The McLachlen Banking Corporation held a Trust 
against the said property on 616 A Street, N. E. and that 
the note secured by the said Trust, amounting to $4500.00 
plus overdue interest fell due about the time of her appoint¬ 
ment as Administratrix and that after numerous confer¬ 
ences with the Plaintiff herein and between plaintiff and 
defendant’s counsel, it was decided to let the property be 
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sold under the Trust, and while this situation existed the 
plaintiff advised the defendant to withdraw the account 
from the said McLachlen Banking- Corporation, pay herself 
the money she had paid out of her own funds to settle the 
debts of her father, the said William Shields amounting to 
Six Hundred and eleven dollars and ten cents, ($613-10) 
and then to open an account in another Bank for the remain¬ 
der. Affiant further says that this plan of the Plaintiff, her 
brother, was also concurred in bv affiant’s sister the! said 
Mary Shields Donaldson, and that affiant thereupon with¬ 
drew the said account from the said McLachlen Banking 
Corporation, re-imbursed herself for expenditures made by 
her in the payment of her father’s debts and deposited the 
remainder in another Bank and that there is now a balance 
of One Hundred and Fifty-seven and 64 cents now on hand 
in the said Bank, last mentioned. Affiant further says! that 
the expenses of the administration of her father’s e|state 
have also been charged against the said funds but that no 
allowance has been made to affiant for her services as Ad¬ 
ministratrix, and affiant further says that, if this Honorable 
Court has jurisdiction over the subject matter of this!suit, 
then affiant asks for reasonable compensation for her serv¬ 
ices as Administratrix. 

7 Affiant denies that the plaintiff was misled by 

defendant into sending $40.88 to the said Mary 
Shields Donaldson and if plaintiff did send said sum of any 
sum to her it was of his own voliton as far as this defendant 
is concerned. Affiant further says that the plaintiff occupied 
the premises at 611 - 7th Street, Northwest, jointly witli her 
for the period from January 1, 1935 to November 4, 1935, 
wdien he surrendered the key to the defendant and mjoved 
out and that therefore the plaintiff enjoyed the said prop¬ 
erty the same as the defendant and the defendant owes him 
no share of rental as he alleges. 

Wherefore the defendant says that she is not indebted to 
the plaintiff in any sum whatsoever except one third of any 
difference that may be found to exist after deducting! rea¬ 
sonable compensation for defendant’s services as Adnjinis- 
tratrix, from the said balance on hand of $157.64. 

(Sgd.) MARGARET C. SHIELDS 


i 
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Subscribed and sworn to before me this 29th day of April, 
A. D. 1936. 

(S'gd.) ELSIE L. LEISHEAR 
Notary Public , D. C. 

FRANK E. ELDER, 

Attorney for Defendant, 

Munsey Building, 

Washington, D. C. 

8 Finding of the Court of January 4,1937 

Mins. 103, p. 150, 

January 4, 1937: 

Come now the parties hereto, and this cause being heard 
and submitted, the court finds in favor of the plaintiff in 
the sum of Three Hundred Eighteen Dollars and Thirty 
Cents ($318.30). 

Order Overruling Motion for a New Trial 

Mins. 103, p. 200, 

January 25, 1937: 

Upon consideration of the defendant’s motion for a new 
trial filed herein, it is ordered that said motion be, and the 
same is herebv overruled. Wherefore it is considered that 
the plaintiff recover of the defendant the sum of Three Hun¬ 
dred Eighteen Dollars and Thirty Cents ($318.30) with 
interest from date and costs and have execution thereof. 

Memo. Submission of Statement of Evide'nce 

Mins. 103, p. 311, 

March 17, 1937: 

Come now the parties hereto, by their respective attor¬ 
neys or record, and the bill of exceptions taken at the trial 
of this cause is submitted to the court to be settled. 

9 Filed March 17 1937 Municipal Court District of 
Columbia 
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In the Municipal Court of the District of Columbi^ 

No. 324-033 ! 

William Shields, Plaintiff , 

vs. 

Margaret C. Shields, (M. C. Shields) Defendant. 

Assignments of Error Filed March .. 1937 

I 

j 

The Court erred in taking jurisdiction over the subject 
matter of the suit to the exclusion of the Probate Court. 

ii ! 

The Court erred in holding that it had jurisdiction where 
the question of title was involved. 

III j 

The Court erred in not dismissing the suit after the defen¬ 
dant’s testimony when she was called as a witness fdr the 
plaintiff. 

IV 

The Court erred in finding for the plaintiff when the testi¬ 
mony of both the defendant, as the plaintiff’s witness, and 
the plaintiff in his own behalf was to the effect that the 
money which the plaintiff claims from the defendant was 
disbursed by direction of the plaintiff. 

i 

V 

That the plaintiff, according to the testimony of both! him¬ 
self and the defendant as his witness, waived all right that 
he might ever have had to recover from the defendant j 

VI | 

j 

That the plaintiff, by his own conduct, is estopped to 
make any such demands of the defendant. 

FRANK E. ELDER 

Attorney for Defendant. 
Munsey Building, 
Washington, D. C. 
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10 Endorsed: In the Municipal Court of the District 
of Columbia Xo. 2726 Margaret C. Shields, Plain¬ 
tiff in error, vs. William L. Shields, Defendant in error. 
United States Court of Appeals for the District of Colum¬ 
bia Assignments of Error Filed March ...., 1937. Frank 
E. Elder Munsev Building Washington, D. C. Attorney for 
Plaintiff in Error. Filed Mar 17 1937 Municipal Court 
District of Columbia 

11 Filed Mar 17 1937 Municipal Court District of 
Columbia 

In the Municipal Court of the District of Columbia 

Xo. 324-033 

William Shields, Plaintiff, 
vs. 

Margaret C. Shields, (M. C. Shields) Defendant. 

Designation of Record 

Blanche Xeff, 

Clerk of the Municipal Court of the 
District of Columbia: 

In making up the Transcript of Record on the Writ of 
Error from the United States Court of Appeals for the Dis¬ 
trict of Columbia in the above entitled cause you will please 
include the following: 

1. The original Affidavit of Merit and Bill of Particulars. 

2. Defendant’s Motion to Dismiss. 

3. Order overruling Motion to Dismiss. 

4. Affidavit of Defense. 

5. Finding of the Court of January 5 based upon testi¬ 
mony taken on January 4, 1937. 

6. Omitted. 

7. Order overruling Motion for a Xew Trial argued Jan¬ 
uary 13, 1937, overruled January 25, 1937 and final judg¬ 
ment entered for $318.30. 

8. Memorandum of Submission of Statement of Evidence. 

9. Assignments of Error. 

10. This Designation of Record. 

FRAXK E. ELDER, 

Munsey Building 

1 Washington, D. C. 

Attorney for Defendant. 
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12 Endorsed: In the Municipal Court for the District of 
Columbia No. 2726 Margaret C. Shields, Plaintiff 

in error, vs. William L. Shields, Defendant in error. Ignited 
States Court of Appeals for the District of Colombia 
Designation of Record Frank E. Elder Munsey Building 
Washington, D. C. Attorney for Plaintiff in Error. Filed 
Mar 17 1937 Municipal Court District of Columbia 

13 Filed May 14 1937 Municipal Court District j)f Co¬ 
lumbia 


In the Municipal Court of the District of Columbia 


No. 324-033 


William L. Shields, Plaintiff, 


Margaret C. Shields, Defendant . 

Statement of Evidence j 

Be it remembered that at the trial of the above-entitled 
cause, beginning on the 23d day of September, 1936, before 
Judge George C. Aukam of the Municipal Court of the Dis¬ 
trict of Columbia, the following proceedings were had; evi¬ 
dence oral and documentary offered and given, as follows: 

Thereupon, to maintain the issues on his part joined, the 
plaintiff, William L. Shields, testified in his own behalf as 
follows *. 

That he was the son of one William Shields, deceased; 
that his two sisters, Margaret C. Shields (the defendant) 
and Marv Shields Donaldson, and himself were entitled to 
the rents derived from premises in the District of Colum¬ 
bia known as 611-7th Street, Northeast; that the plaintiff 
and the defendant had agreed that the reasonable rental 
value of said premises was $35.00 per month; that the plain¬ 
tiff and the defendant had sent to their sister, Mary Shields 
Donaldson residing in Beverly Hills, California, one-third 
of the rental value of said premises, to wit, $11.68 per 
month; that the defendant had occupied said premised from 
January 1, 1935, through November 30, 1935; that the rea¬ 
sonable value of said premises to the said defendant for the 
use and occupation thereof was $11.68 per month for bleven 
months, or the sum of $128.48, which the plaintiff had re- 
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quested of the defendant, but which the defendant had re¬ 
fused to pay to said plaintiff; that plaintiff and his two 
sisters aforesaid owned said property since the death of 
their Mother intestate in the District of Columbia; 

14 that the defendant had collected rents from property 
in the District of Columbia known as 616 A Street, 

Northeast, to which plaintiff was entitled to one-third in 
accordance with an accounting then and there having been 
identified by the plaintiff as having been furnished him by 
the defendant. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff, William L. Shields, called as a witness 
the defendant, Margaret C. Shields, who testified as fol¬ 
lows : 

That she, by agreement of her brother (the plaintiff), her 
sister, Mary Shields Donaldson, and herself, should collect 
the rents derived from the property known as 616 A Street, 
Northeast, pay the necessary expenses incident to the rental 
of said property, and remit the surplus one-third to the 
plaintiff, one-third to her sister, Mary Shields Donaldson, 
and that she should retain one-third of said surplus her¬ 
self; that at the request of plaintiff’s attorney she had pre¬ 
pared an accounting of the rents derived from said property 
and the disposition of the same made by her, as well as a 
statement of rents derived from the rental of certain apart¬ 
ments in premises known as 611-7th Street, Northeast, and 
the payments therefrom, which rents were likewise subject 
to the same agreement between the plaintiff, the defendant, 
and Mary Shields Donaldson, as were the rents from 616 A 
Street, Northeast as aforesaid; that said accounting as 
originally prepared by her was identified by the plaintiff, 
and said accounting was thereupon offered and admitted in 
evidence without objection by the defendant. 

That an item appearing on said accounting of the rentals 
of the A Street house in the sum of $15.00 was paid by the 
defendant to a bonding company in connection with the 
estate of her deceased father; that an item of $9.36 was paid 
to the Register of Wills of the District of Columbia in con¬ 
nection with the estate of her deceased father; that an item 
of $15.00 was paid to Frank E. Elder as an attorney’s 

15 fee for handling the estate of her deceased father; 
that an item of $50.00 paid to Mary Donaldson was a 
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debt due Mary Donaldson by her father; that an itbm of 
$611.10 represented the amount of certain debts of her de¬ 


ceased father which she had paid; that, as shown by a 
tion at the bottom of said accounting, the defendant 


nota- 
had a 


balance in her bank account of $157.64, one-third of which 
was due the defendant; that she was prepared and willing to 
pay the plaintiff one-third of $157.64; that she and the plain¬ 
tiff had deposited the money derived from the rental df said 
properties in an account with the bank balance of her de¬ 
ceased father at the time of his death in the sum of $^17.56, 
and with the amount derived from the sale of certain Shares 
of stock in Sears Roebuck & Company, to wit, $71.06, which 
belonged to her father at the time of his death. 

Thereupon, on cross examination by her own attorney, 
the defendant testified that she was made administratrix of 
the estate of her father who died in the District of Columbia 
on the 23d day of October, 1933, leaving three adult children 


as stated by the plaintiff; that her brother and sister con¬ 


sented that she should give a special bond in the administra¬ 


tion of her father's estate; that her father left certain per¬ 
sonal property and certain debts; that upon the death of 
her father, she and the plaintiff and her sister, Mary Shields 
Donaldson, became entitled, as the only children of hbr de¬ 
ceased father and their mother also deceased, to one pi|ece of 
property at 616 A Street, Northeast, and one piece of jprop- 
erty at 611 7th Street, Northeast, both in the District of Co¬ 


lumbia, and that both pieces of property were rent-produc¬ 
ing; that her father left $217.00 cash deposited in the Mc- 
Lachlen Banking Corporation in the District of Oolufnbia; 
that he left debts amounting to $611.10 consisting of funeral 
expenses $299.75, a plumber’s bill of $47.85, bill for repairs 
on property at 616 A Street, Northeast $20.00, two promis¬ 
sory notes for money loaned him by defendant $185.00, and 
other miscellaneous items; that the said William 
16 Shields, deceased, left two pieces of real estate, one 
located at 616 A Street, Northeast, Washington, D. 
C., on which there was an existing deed of trust, and an¬ 
other piece of property located at 611 7th Street, Northeast, 
Washington, D. C., held in the name of Mary Ellen Shields, 
deceased, wife of said William Shields, deceased, and mother 
of the plaintiff and the defendant and the said Mary Shields 
Donaldson, in which latter piece of property the said Wil- 
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liam Shields, deceased, had but a life interest; that soon 
after her father’s death she conferred with her brother, the 
plaintiff, relative to administering their father’s estate; 
that she then told the plaintiff that she had personally paid 
all of her father’s debts pursuant to the understanding of the 
children that all of his debts should be paid although their 
father left but $217.00 applicable to these purposes. That 
from time to time after the death of her father, both her 
brother, the plaintiff, and herself received rents from the 
two said pieces of property and deposited them in the ad¬ 
ministration account with the McLachlen Banking Corpo¬ 
ration which held a trust on the property located at 616 A 
Street, Northeast and both the note, secured by the trust, 
and the interest on the same, became overdue. That there 
was no fund out of which this sum could be paid, and when 
the sum of $217.00 left by her father in the McLachlen Bank¬ 
ing Corporation, augmented by the deposit of rents from 
time to time by both the plaintiff and herself, came to ex¬ 
ceed $800.00, her brother, the plaintiff, advised her to with¬ 
draw the account from the McLachlen Banking Corporation 
and repay herself what she had paid on her father’s debts 
and deposit the balance in another institution so that the 
account might not be taken to pay the overdue interest on 
the property left by her father at 616 A Street, Northeast, 
Washington, D. C. 

That the plaintiff and herself occupied the premises at 611 
7th Street, Northeast at the same time during the period 
from January 1, 1935 to November 30, 1935, for 
17 which period plaintiff claims from her one-third of 
the reasonable rental of the premises of $128.48. 
That she followed plaintiff’s instructions and withdrew the 
money from the McLachlen Banking Corporation; that she 
repaid herself, as plaintiff directed, the sum of $611.00, to¬ 
gether with expenses of administering her father’s estate, 
and the further item of her father’s indebtedness of $50.00 
to Mary Shields Donaldson, sister of the plaintiff and the 
defendant, on account of a loan in this amount which Mary 
Shields Donaldson had made to their father, and that she, 
the defendant, then deposited the balance of $157.64 in an¬ 
other banking institution. 

At the conclusion of the foregoing testimony, counsel for 
defendant moved for judgment, the motion was denied by 
the court, and the plaintiff gave rebuttal testimony. 
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Thereupon, further to maintain the issues on his part 
joined, the plaintiff testified in his own behalf as follows: 

That he did not occupy the premises known as 611 7th 
Street Northeast, with his sister during the period for 
which he claimed the reasonable rental value thereof from 
his sister, the defendant; that she well knew that he was not 
in joint occupation thereof with her; that in the moiith of 
December, 1934, the defendant had requested plaintiff to 
take his clothes out of the property as long as he was jiving 
elsewhere, and that the plaintiff had done so; that the plain¬ 
tiff had never authorized the defendant to pay any df her 
father’s debts out of rents obtained from the real estate, 
and that he had always insisted upon her living up tp her 
agreement by remitting to him one-third of the rentjs ob¬ 
tained, after paying necessary expenses for operation df the 
property. 

The latter statement was made over the objection of 
counsel for defendant, who objected on the groundj that 
plaintiff was undertaking to impeach his own witness, but 
the objection was overruled. 

Thereupon, the court called for written njiemo- 
18 randa from counsel on both sides of the case respect¬ 
ing the jurisdiction of the court over the instant case, 
as the court was of the opinion that the case might involve 
title to real estate. (The first item in the bill of particulars 
in the sum of $40.88 had been abondoned.) 

Thereupon the hearing was adjourned. Briefs were sub¬ 
mitted by counsel on both sides. 

The court held its decision under advisement until, to 
wit, the 18th day of December, 1936, at which time counsel 
for plaintiff and counsel for defendant appeared in open 
court and made oral argument in supplement to the written 
memoranda theretofore filed. The court then decide^ that 
it had jurisdiction over the subject matter of the action, 
and counsel for defendant requested further time arid an 
adjournment to submit further testimony by the defendant. 

Be it further remembered in the above-entitled causd that 
on, to wit, the 28th day of December, 1936, the defendant 
was recalled by her counsel, and testified as follows: 

That the plaintiff had directed her to repay herself out 
of the rents what she had paid of her father’s debts. Coun¬ 
sel for plaintiff objected on the ground that this testimony 
had been heard by the court and presented no further facts 
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to shed any light on the controversy; and the objection was 
sustained. Thereupon, a letter purporting to be written by 
the plaintiff to the defendant’s attorney on November 22, 
1933, was identified by the defendant as the handwriting of 
the plaintiff. The said letter was written for the purpose 
of listing facts pertaining to the estate of William Shields, 
deceased, and was intended to assist defendant’s attorney 
in preparing a petition for appointing an administrator of 
said estate. The letter was introduced in evidence, and 
particular attention of the court was called to the statement 
in said letter by the plaintiff that “Mr. Shields died October 
22, 1933. His bank balance as of today is $217.56. 
19 Funeral bill, $299.75, paid November 17, 1933, by 
Margaret, (meaning the defendant). This amount 
due her.” 

Whereupon, the court again took the case under advise¬ 
ment. 

On the 4tli day of January, 1937, the court entered a trial 
finding for the plaintiff in the sum of $318.30 with neither 
counsel present. On the 8th day of January, 1937, defen¬ 
dant filed a motion for a new trial, and a hearing was held 
thereon on the 13th dav of January, 1937. 

After oral argument on the motion for a new trial as 
aforesaid, the court once more took the case under advise¬ 
ment, and on the 25th day of January, 1937, defendant’s mo¬ 
tion for a new trial was overruled, and a judgment entered 
on the finding for the plaintiff in the sum of $318.30, with 
interest from the date of judgment, and costs; and counsel 
were so notified by mail, said notice having been deposited 
in the mail on January 24, 1937 and received bv counsel on 
the morning of January 25, 1937. No attempt was made by 
counsel for defendant to present himself in open court on 
January 25, 1937 to note an exception to the entry of judg¬ 
ment. 

Be it further remembered that the foregoing contains the 
substance of all the evidence given on the hearing of this 
cause, and each objection made; and in order that the evi¬ 
dence and proceedings taken herein may be preserved and 
made of record, this statement of evidence is duly stated, 
approved and signed, and ordered to be made of record in 
the above-entitled cause, this 14 day of May, A. D., 1937. 

GEORGE C. AUKAM 

J USt'lC&m 
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20 United States of America, ss: 

The President of the United States, 

To the Honorable George C. Aukam, Judge of the Munici¬ 
pal Court of the District of Columbia, 

Greeting: 

I 

Because in the record and proceedings, as also in the Ren¬ 
dition of the judgment of a plea which is in the said Munici¬ 
pal Court, before you, between William L. Shields, plaintjiff, 
and Margaret C. Shields, defendant, No. 324,033, a manifest 
error hath happened, to the great damage of the said de¬ 
fendant as by her complaint appears. We being willing tjiat 
error, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, tljat 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the United States Court of Appeals for the 
District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 20 
days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings of afore¬ 
said being inspected, the said Court of Appeals may caqse 
further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 10th day of February, in 
the year of our Lord one thousand nine hundred and thirty 
seven. 

MONCURE BURKE 
Clerk of the United States Court of 
Appeals for the District of Columbia . 

(Seal) 

Allowed by 

HAROLD M. STEPHENS j 

Associate Justice of the United States Court of 

Appeals for the District of Columbia. 
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21 Filed Feb 10 1937 Municipal Court District of 
Columbia 

22 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 20, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, at law, No. 324,033, wherein William L. Shields, 
is plaintiff and Margaret C. Shields, is defendant, as the 
same that remains upon the files and of record in said court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 4 day of June, 1937. 

BLANCHE NEFF 

(Seal) Clerk. 

Endorsed on cover: No. 6984. Margaret C. Shields, 
Plaintiff in Error, vs. William Shields. United States Court 
of Appeals for the District of Columbia Filed Jun 4-1937 
Moncure Burke, Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


No. 6984. 


MARGARET C. SHIELDS, 
Plaintiff in Error, 
vs. 

WILLIAM SHIELDS, 
Defendant in Error. 


In Error to the Municipal Court of the 
District of Columbia. 

No. 324033. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement. 

At the request of the plaintiff below, William Shields 
and his sister, Mary Shields Donaldson, their sisfer, 
Margaret C. Shields, the defendant below, consented to 

administer the estate of their father, William Shields, 

! 

who died intestate in the District of Columbia, 
October 23, 1933, leaving the said three children 

I 

as tenants in common of two pieces of real estate, 
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616 A Street, Northeast, and 611 Seventh Street, 
Northeast both in , the District of Columbia, and 
$217.56 cash, and obligations exceeding $600.00 
owing to others. Accordingly the said Margaret 
C. Shields was appointed administratrix of her 
father’s estate on December 12, 1933, giving a special 
undertaking consented to by the plaintiff below, who 
waived bond as to his distributable share of the estate 
(rec. ps. 2-6) and assisted in furnishing necessary in¬ 
formation for the preparation of a petition for letters 
of administration (rec. p. 16). It was mutually under¬ 
stood and agreed among the three tenants in common 
that all of their father’s debts should be paid in full, 
rather than let real estate left by their father be sub¬ 
ject to the debts (rec. p. 14), and the defendant below 
secured bills from all creditors and paid them out of 
her own funds for the benefit of all the heirs, as their 
father had left only $217.56 out of which his debts 
might be paid, and his debts including funeral expenses 
of $299.75, far exceeded the sum which he had left (rec. 
p. 14); that both plaintiff below, and defendant below, 
collected rents from the said properties (res. ps. 11 and 
13), and each from time to time deposited the same in 
the administration account in the McLachlen Banking 
Corporation augmenting the sum of $217.56 left there 
by their father, until the account exceeded $800.00 (rec. 
p. 14); and then arose the question of over-due note 
and interest secured by a trust on the property at 616 
A Street, Northeast, held by the said McLachlen Bank¬ 
ing Corporation, and the plaintiff below, told the de¬ 
fendant below, to withdraw the bank account from the 
McLachlen Banking Corporation, repay herself what 
she had paid of her ^personal funds on their father’s 
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debts and deposit the balance in another bank so ^hat 
the account might not be taken for the over-due obliga¬ 
tion (rec. p. 14). The defendant below, followed the 
plaintiff’s instructions, repaid herself and deposited 
the balance of $157.64 in another bank (rec. p. 14), and 
a complete statement of all transactions both as admin¬ 
istratrix and as quasi custodian of the property, was 
furnished the plaintiff below, by the defendant below, 
as of November 1935, and in March 1936 the instant 
suit was invented, publicly tried and decided in cham¬ 
bers in the absence of both counsel, and is here on a 
writ of error to the Municipal Court of the District of 
Columbia. 

I 

Assignments of Error, 

i. 

The Court erred in taking jurisdiction over the sub¬ 
ject matter of the suit to the exclusion of the Probate 
Court. 

II. 

The Court erred in holding that it had jurisdiction 
where the question of title was involved. 

III. I 

| 

The Court erred in not dismissing the suit after the 
defendant’s testimony when she was called as a witness 
for the plaintiff. 

IV. 

j 

i 

The Court erred in finding for the plaintiff when the 
testimony of both the defendant, as the plaintiff’s wit- 
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ness, and the plaintiff in his own behalf was to the ef¬ 
fect that the money which the plaintiff claims from the 
defendant was disbursed by direction of the plaintiff. 

V. 

That the plaintiff, according to the testimony of both 
himself and the defendant as his witness, waived all 
right that he might ever have had to recover from the 
defendant. 

VI. 

That the plaintiff, by his own conduct, is estopped to 

make anv such demands of the defendant. 

* 

Argument. 

This suit is a heterogeneous combination of claims 
including fraud and deceit, accounting and distribution 
as administratrix, suit on a special undertaking, 

i 

money had and received, partition and division of rents 
from two pieces of real estate held by the three tenants 
in common, and is in fact a suit to punish the plaintiff 
in error for paying her brother’s share of her father’s 
debts. 

The theory that debts of the estate should not be paid 
out of income from real estate held by tenants in com¬ 
mon of property left by the intestate, was never involv¬ 
ed in this case because it was understood from the be¬ 
ginning by the three tenants in common that the 
father’s debts should be paid in full, and not be allowed 
to stand as a claim against the real estate left by the in- 
testate (rec. p. 14), and the plaintiff in error was di¬ 
rected by the defendant in error to repay herself for 
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having carried out this understanding (rec. p. 14). The 
procedure followed by the plaintiff in error in the bet- 
tlement of her father’s estate and the adjustmenj of 
his affairs certainly did not result to her personal ad¬ 
vantage or profit, but quite the reverse, although the 
action of the plaintiff in error in this regard redounded 
to the advantage of the defendant in error. It is ob¬ 
vious from the evidence that the plaintiff in error was 
the only source from which the funeral expenses £nd 
other obligations could be paid. The defendant in 
error admitted (rec. p. 16), that the plaintiff in error 
should be repaid the funeral expenses amounting to 
$299.75, and in the same statement he admitted there 
was but $217.56 left as a bank balance and nowhere is 
recorded that the defendant in error offered to reim¬ 
burse the plaintiff in error for the $82.19 excess of fu¬ 
neral expenses paid by her over the amount left by the 
father, nor does he anywhere give her credit for his 
one-third of this amount, although his declaration and 
bill of particulars indicate great acumen in discover¬ 
ing items to charge against her. 

First Assignment of Error. 


The Court erred in taking jurisdiction over the Sub¬ 
ject matter of the suit to the exclusion of the Prolate 
Court, and the Affidavit of Merit and Bill of Partic¬ 


ulars should have been dismissed on the motion of 


the 


defendant below upon the following grounds: 


First: The action is clearly an attempt of an heir 
to secure an accounting from an administratrix. Sec¬ 


tion 124, Title 18, page 164 of the code of the District 
of Columbia under the subject of the Powers of the 
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Probate Court, provides 4 4 it shall have full power and 
authority * * * to hear, examine, and decfree upon all 
accounts, claims and demands existing upon executors, 
administrators, and legatees of the persons entitled to 
a distributable share of an intestate estate.” 

Second: The action seeks among other things to 
secure distribution of an estate. This comes clearly 
within a further provision of the said Section 124 men¬ 
tioned above, reading in part as follows: 

“To enforce the rendition of inventories and ac¬ 
counts by executors, administrators, collectors, 
guardians and trustees required to account to said 
court; to enforce the distribution of estates bv ex- 
ecutors, administrators, and the payment or deliv- 
cry by guardians of money or properties belonging 
to their wards. ’ ’ 

Third: The action is against an administratrix who 
is an officer of the Probate Court which has exclusive 
jurisdiction over the subject matter and to which Court 
the administratrix is alone answerable. 

Fourth: The Affidavit of Merit indicates that the 
suit is brought on the special undertaking given by the 
administratrix and the suit must, therefore, be brought 
in the District Court of the United States for the Dis¬ 
trict of Columbia (formerly the Supreme Court of the 
District of Columbia). 

Section 3, Title 3, page 5 of the code of the District 
of Columbia provides that “in all cases where by the 
provisions of this code a bond is required from an ex¬ 
ecutor, administrator... or any other fiduciary ap¬ 
pointed or confirmed by the Supreme Court of the Dis¬ 
trict of Columbia, such bond shall be in form of an un- 




7 


! 


dertaking under seal to abide by and perform the judg¬ 
ment or decree of the Court in the premises, and fur¬ 
ther agreeing that upon default by the principal in any 
of the conditions thereof, the damages may be ascer¬ 
tained in such manner as the Court shall direct, that 
the Court may give judgment thereon in favor of any 
person thereby aggrieved against such principals pid 
sureties for the damages suffered or sustained by such 
aggrieved party, and that the said Supreme Court of 
the District of Columbia be and they are hereby vested 
with and given jurisdiction and authority to enter such 
judgments and decrees upon such undertaking as law 
and justice shall require”, further indicating that the 
sole jurisdiction in such matters is vested in the Dis¬ 
trict Court of the United States for the District of Col¬ 
umbia. 

i 

I 

Second Assignment of Error. 


That the Court erred in holding that it had 
diction where the question of title was involved. 




ris- 


The claim of the defendant in error of rent from the 
plaintiff in error for the use of premises owned jointly 
by the party and sister involves a question of title. tThe 
theory of rent pursued by the plaintiff below must nec¬ 
essarily be predicated upon the relationship of land¬ 
lord and tenant, which relationship manifestly did not 
and could not exist in this case. This theory is sup¬ 
ported in the case of Gray vs. Ward, 45 Appeals Dl C. 
498, and again in Messier vs. Fleming, 41 NJL, 108, £nd 
in Wright vs. Harris, 116 NC 460, in Johnson vs. Sim¬ 
mons, 53 Appeals, D. C., 356, the Court said ‘ ‘ the juris¬ 
diction of the Supreme Court over an action to recover 
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for the use of a party wall on the ground that title to 
land is involved, though the amount in transfer is be¬ 
low jurisdictional limit cannot be ousted by the defend¬ 
ant's conceding plaintiff's title, since the question of 
title would always remain although no contest was 
made thereon." In Samford vs. Samford, 52 Appeals, 
D. C., 315, the Court said “the Municipal Court is 
without jurisdiction of a suit against the estate of a de¬ 
cedent to recover for a claim due by the decedent, such 
jurisdiction being vested exclusively in the Supreme 
Court of the District of Columbia." 

Third Assignment of Error. 

The Court erred in not dismissing the suit after the 
defendant's testimony when she was called as a wit¬ 
ness for the plaintiff. 

The defendant below when called as a witness for the 
plaintiff testified in part that after her father’s death, 
she conferred with her brother, the defendant in error, 
relative to administering their father’s estate; that 
pursuant to an understanding between the parties and 
their sister, all their father’s debts were to be paid in 
full (which, of course, was a necessary arrangement in 
order to keep the real estate left by their father from 
being involved in the payment of his debts); that both 
she and her brother received rents from the properties 
left by their father and deposited them in the admin¬ 
istration account with the McLachlen Banking Cor¬ 
poration, which held a trust on the property located at 
616 A Street, Northeast, and both the note secured by 
the trust and interest on the same became overdue; that 
there was no fund out of which this sum could be paid, 
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and when the sum of $217.00, left by her father in the 
McLachlen Banking Corporation augmented by the de¬ 
posit of rents from time to time by both the plaintiff 
and herself came to exceed $800.00, her brother, the 
plaintiff, advised her to withdraw the account from the 
McLachlen Banking Corporation and repay hergelf 
what she had paid on her father’s debts and deposit the 
balance in another institution so that the account might 
not be taken to pay the overdue interest on the s^id 
property left by her father; that the plaintiff and Iter- 
self occupied the premises at 611 Seventh Street, 
Northeast, at the same time during the period frpm 
January 1, 1935, to November 30, 1935, for which per¬ 
iod the plaintiff claims from her one-third of! a 
reasonable rental of the premises, $128.48; that $he 
followed the plaintiff’s instructions and withdrew the 
money from the McLachlen Banking Corporation, that 
she repaid herself as plaintiff directed, the sum of 
$611.00 together with expenses of administering her 
father’s estate and the further item of $50.00 to Mary 
Shields Donaldson, sister of the plaintiff and defend¬ 
ant, on account of a loan in this matter which M^ry 
Shields Donaldson had made to their father, and tjiat 
she, the defendant, deposited the balance of $157.64 in 
another banking institution (rec. p. 14). 

Fourth Assignment of Error. 

The Court erred in finding for the plaintiff when 
the testimony of both the defendant, as the plaintiff’s 
witness, and the plaintiff in his own behalf was to the 
effect that the money which the plaintiff claims frpm 
the defendant was disbursed by direction of the plain¬ 
tiff. 
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As to the fourth ground of error it was the plain 
duty of the Court below to make a finding for the de¬ 
fendant after her testimony as set forth in support of 
the third assignment of error above. 

Fifth Assignment of Error. 

That the plaintiff, according to the testimony of both 
himself and the defendant as his witness, waived all 
right that he might ever have had to recover from the 
defendant. 

The action taken bv the defendant below* under the 
direction of the plaintiff below pursuant to an under¬ 
standing between the three heirs, was for the benefit 
and in the interest of each of the heirs. The father had 
left insufficient personal property to meet his obliga¬ 
tions, but had left real estate out of winch his creditors 
could have satisfied their claims. It was, therefore, to 
the interest of the plaintiff below and Mrs. Donaldson 
that an arrangement should be made by which the 
creditors of their father might be satisfied without in¬ 
volving the real estate resulting to the three heirs as 
tenants in common, upon the death of their father. The 
defendant below* out of her own funds paid the father’s 
debts. The plaintiff gladly accepted the services render¬ 
ed to him as a one-third-ow*ner of the father’s estate, 
and after the rents accruing from the property held by 
the tenants in common together with the money left by 
their father exceeded $800.00, the plaintiff below direct¬ 
ed the defendant below* to repay herself what, in ac¬ 
cordance with their agreement, she had paid out of her 
own funds for the benefit of the plaintiff as well as her 
sister and herself, all the debts of their father, and to 
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protect the balance from the claims of the McLacl^len 
Banking Corporation by depositing it in another insti¬ 
tution. 

Sixth Assignment of Error. 

That the plaintiff, by his own conduct, is estoppecl to 
make any such demands of the defendant. 

i 

There never was a moment when the defendant in 
error had a just claim against the plaintiff in error, 
evidenced by any of the elements of which this suit is 
composed and the action of the defendant in error in 
directing the plaintiff in error to repay herself the 
sums paid on account of her father’s debts, and to 
transfer the bank account in order to protect a suiji in 
which the defendant in error was interested to the ex¬ 
tent of one-third, certainly amounts to more thar^ an 
acquiescence and estops him from complaining subse¬ 
quently of any effects which flow naturally and nebes- 
sarily as the result of his instructions. 

The petition of the defendant below for the wrii of 
error to the Municipal Court filed January 30, lj)37, 
included a statement of evidence and the order in which 
the evidence was given, all of which was supported by 
the affidavit of the petitioner. The first hearing of the 
case by the Trial Court was on the 23rd day of Septem¬ 
ber, 1936. The last hearing was on the 28th day of 
December, 1936. On January 4, 1937, the Court enter¬ 
ed a trial finding for the plaintiff in the sum of $31$.30 
with neither counsel present. On the 8th day of Janu¬ 
ary, 1937, a motion for a new trial was filed on behalf 
of the defendant, which was argued on the 13th flay 
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of January, 1937. And on the 25th day of January, 
1937, the motion for a new trial was overruled and a 
judgment entered on the finding for the plaintiff in the 
sum of $318.30 with interest from the date of judgment 
and cost. This action was taken by the Court in cham¬ 
bers with neither counsel present. A notice of the ac¬ 
tion taken was mailed by the clerk and received by 
counsel the following day. 

In opposing the petition for writ of error it was 
argued that no exceptions were taken to any of the rul¬ 
ings of the Court below. However, the record shows on 
page 5, that exception was noted to the overruling of 
the motion to dismiss, and the record also shows on 
page 16, that counsel for the defendant below had no 
opportunity to note an exception at the time of the 
finding for the plaintiff or the overruling of the motion 
for a new trial and entry of judgment for the plaintiff, 
as this action was all taken in the absence of both coun¬ 
sel. 

The statement of evidence forming a part of the rec¬ 
ord was approved by the Trial Court on the 14th day 
of May, 1937, nearly four months after the statement 
of evidence in petition for the writ of error was sworn 
to by the defendant below. The assignment of errors 
was framed upon counsel’s recollection and under¬ 
standing of the evidence and procedure in the lower 
court as set forth in defendant’s petition for writ of 
error, and the statement of evidence contained in the 
record in so far as it may be at variance with the state¬ 
ment of evidence in the defendant’s petition for writ 
of error does not represent the best recollection of 




defendant’s counsel below, but is the result of negotia¬ 
tions between the defendant’s counsel below and the 
plaintiff’s counsel and the Court, and inasmuch as the 
latter statement of evidence was formulated nearly 
four months after the statement contained in the peti¬ 
tion for writ of error bv the defendant below, it would 
seem that the latter would have been brought fdrth 
during a time when greater accuracy might result. | 

It is, therefore, respectfully submitted that unless 
the plaintiff in error deserves to be punished by |her 
brother because she carried out his instructions £nd 
used her own money to serve his convenience and pro¬ 
tect his interest, the findings of the Court below shduld 
be reversed. 

i 

Respectfully submitted, 

i 

FRANK E. ELDER, 
Attorney for Plaintiff in Error. 
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IN THE 


Umteti States: Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 6984. 


Margaret C. Shields, 
Plaintiff in Error , 

v. 

William Shields, 
Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


i 

i 

Appellee’s Statement of the Case. 

Appellee, William Shields, plaintiff in the trial couft, 
hereinafter referred to as “plaintiff”, sued plaintiff 
in error, Margaret C. Shields, defendant in the trial 
court, hereinafter referred to as “defendant”. The 
suit was a “B” case in the Municipal Court of the 
District of Columbia, without formal pleadings, afid 
initiated by the filing of a bill of particulars and the 
issuance of summons thereon. The bill of particulars 
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(R. p. 3) shows a claim for eleven months’ rent, a claim 
for one-third of a balance in a bank account, and a 
claim for one-third of certain wrongful payments made 
by defendant. (The first claim for a refund of 
“money paid to Sister” in the sum of $40.88 was 
abandoned by plaintiff.) (R. p. 15.) The defendant 
filed a motion to dismiss the suit on the ground that it 
was against the defendant as an administratrix of an 
estate being administered in the District Court of the 
United States for the District of Columbia (R. p. 4), 
which was overruled by the lower court. (R. p. 5.) 

At the trial, the testimonv showed that the defendant 
occupied premises of which the rental value was as 
claimed by the plaintiff, and that the defendant had 
failed and refused to pay the rent therefor. The de¬ 
fendant refused to pay on the ground that the plain¬ 
tiff had at the same time occupied the premises with 
her (R. p. 14), which the plaintiff denied specifically 
(R. p. 15). There was no other attempt by the defen¬ 
dant to excuse her non-payment of rent. She rested 
her defense of the rent claim on that ground alone. 

The testimony further proved that the defendant 
agreed to collect certain rents from real property in 
the District of Columbia, had agreed to pay the ex¬ 
penses incident to the operation of the property, and 
to pay one-third of the surplus to the plaintiff (R. p. 
12). The defendant said that she was not obligated 
to pay the plaintiff one-third of the surplus, because 
the plaintiff had directed her to pay the expenses of 
administering her Father’s estate out of the rents (R. 
p. 14). The plaintiff denied that he authorized the 
defendant to pay any of her Father’s debts out of 
the rents, and said that he always insisted upon the 
defendant living up to her agreement. (R. p. 15.) 
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The testimony further showed that the defendant ijad 
deposited the rents from the real estate being operated 
by her, in a bank account with certain money left by 
her Father, and with the proceeds of certain Sears & 
Roebuck stock left by her Father, all aggregating 
$288.62 (R. p. 13), exactly as claimed by the plaintiff 
in his bill of particulars. (R. p. 4.) The testimony 
showed further that the defendant had paid out of Ifhe 
rentals, certain items aggregating $700.46, in connec¬ 
tion with expenses of her Father’s estate (R. p. 12,! et 
seq.), exactly as claimed by plaintiff in his bill of par¬ 
ticulars (R. p. 3). 

The trial court decided the questions of fact in fa^or 
of plaintiff; the two questions of fact involved being: 


first , whether plaintiff had occupied certain property 
with the defendant; and second, whether plaintiff had 
agreed that defendant might pay her Father’s admin¬ 
istration expenses out of the rents. 

No exceptions to rulings of the court, or to its find¬ 
ing, or to the judgment rendered by it, were noted )by 
the defendant; save the single exception to the de¬ 
cision of the court in overruling defendant’s motion 
to dismiss on the pleadings, before the trial, which 
motion, as stated above, was based on the position that 
the action was against an administratrix of an estate. 


Argument. 

The suit is a simple one: first, for the reasonable 
rental value of premises occupied by the defendant; 
and second, to recover for the breach of defendant’s 
agreement to collect rent and to remit one-third thereof 
to the plaintiff. 

Defendant’s brief is replete with statements, wh^ch 
she assumes to be facts, and which may or may riot 
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be supported by the testimony as shown by the record; 
but which, in any event, were categorically denied or 
contradicted by the plaintiff, and which the trial court 
decided, as questions of fact, against the defendant. 

The assignments of error will be argued ad seriatim. 

First Assignment of Error. 

The action filed by plaintiff against defendant was 
against her in her individual capacity. Nothing in 
the bill of particulars, or in the caption of the suit, dis¬ 
closes an attempt to hold her as an administratrix or 
upon an administratrice’s bond. The judgment ren¬ 
dered bv the court below does not bind anv estate in 
•/ * 

which the defendant may be a fiduciary, but requires 
her to pay for the breach of her agreement to collect 
rent and remit to the plaintiff, as well as for her fail¬ 
ure to pay rent for property she occupied. 

No attempt is made to secure distribution of an es¬ 
tate. The court below, by its judgment, required the 
defendant to respond in her separate individual ca¬ 
pacity. The only mention of an estate or of adminis¬ 
tration proceedings was made by the defendant in seek¬ 
ing to defend her wrongful action, on the ground that 
plaintiff had directed her to make payments of her 
Father’s debts out of rents which the defendant had 
collected. 

It is conceded in this brief that no action can be 
maintained in the Municipal Court of the District of 
Columbia, in which a judgment could bind an estate of 
a decedent currently being administered under the su¬ 
pervision of the Probate Branch of the District Court 
of the United States for the District of Columbia. 
That question, however, is not involved in the instant 
proceedings. 
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Second Assignment of Error. 

No question of title was involved. 

No point was made in the court below that the rela¬ 
tionship of landlord and tenant did not exist between 
the parties. The appellant, defendant, may not change 
the theory of her case in the appellate court, and for 
the first time advance arguments there which were hot 
part of the case and the record below. 

Baldi v. Ambrogi, -App. D. C.-,-F. 

(2d) -, 65 Washington Law Reporter 358 

(No. 6758, March 1937). 

The court below, of its own motion, did consider 
whether or not the question of title to real estate wks 
involved in the instant case. That question arose be¬ 
cause the plaintiff, in the course of his evidence, staged 
that he and his two Sisters owned the property from 
which rents were collected since the death of thbir 
Mother intestate in the District of Columbia. (R. 
p. 12.) That statement formed no part of the neces¬ 
sary proof of plaintiff’s claim, and the record shoy’s 
that defendant did not make a point of the court’s 
jurisdiction on that ground. To hold that a question j of 
title is involved in the instant case would be a misap¬ 
prehension of the action instituted by the plaintiff. 
The plaintiff seeks no adjudication of title, and jno 
claim of title is denied or made an issue bv the def^n- 

- i 

dant. The right to the payment of one-third of the 
rents is based upon the agreement of the parties. The 
right of the plaintiff to receive one-third of the rehts 
did not depend upon title to real estate, but upon the 
agreement of the defendant to collect the rents ap,d 

I 

remit to the plaintiff. 
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The statute which the court indicated might deprive 
it of jurisdiction is that the Municipal Court of the 
District of Columbia shall have jurisdiction of certain 
cases, “(except in cases involving title to real es¬ 
tate. . .)”. 41 Stat. 1310, c. 125, sec. 1; Title 18, c. 5, 
sec. 193, D. C. Code (1929). 

It should be noted that by the same Act of Con¬ 
gress, and in the following section of the D. C. Code, 
“The said jurisdiction of the Municipal Court shall 
extend to cases of trespass upon or injury to real es¬ 
tate: Provided, That if the defendant shall file with 
the court an affidavit that he claims title or acts under 
a person claiming title to the real estate, setting forth 
the nature of his title, the court shall take no further 
cognizance of the case”. Id. sec. 194. 

The general law is that “such a limitation does not 
mean that a court is without jurisdiction where a ques¬ 
tion of title arises incidentals or collaterals, or 
where the present title is not involved, but that the 
court shall have no jurisdiction of actions to recover 
property or where the present title is directly or sub¬ 
stantially involved.” 7 R. C. L. 1051, sec. 86, note 9. 
“The statutes under consideration were evidently in¬ 
tended to take away the power to hear evidence and 
determine upon the various intricate and complex 
questions which might arise upon the trial of a dis¬ 
puted title. . . ” 16 R. C. L. 355, sec. 30, note 2. 

From the earliest times, in the District of Columbia, 
where question of title is incidentally or collaterally 
involved, the Municipal Court (that is to say, its pre¬ 
ceding Justices of the Peace) took jurisdiction of the 
case. In Moore v. Waters, 5 Cranch. C. C. 283, it was 
held by the Circuit Court of the District of Columbia 
in general term, that a Justice of the Peace may have 
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jurisdiction of a matter incidentally, of which he wohld 
not if it were the principal cause of action. In the c^se 
cited, a Justice of the Peace was held properly to have 
adjudicated the question of liability upon a bond con¬ 
ditioned upon the existence of good title in a mbre, 
even though the Justice of the Peace at that time (lid 
not have jurisdiction to try title to personal property. 

The Supreme Court of the United States has passed 
upon the question of the jurisdiction of the Municipal 
Court under the foregoing sections of the D. C. Code. 
District of Columbia v. Thompson , 281 U. S. 25, 33, 
74 L. ed. 677, 683 (affirming 58 App. D. C. 313). In 
that case a suit to recover back from the District of 
Columbia a real estate assessment against land owhed 
by the plaintiff was held to be within the jurisdiction 
of the Municipal Court, since it wns “a claim for debt 
arising out of an implied contract.’’ The questioh of 
the taxpayer’s title was only incidentally involved, 
even though her rights of action depended upon the 
wrongful assessment of the tax (and therefore a li£n) 
upon her property. 

In the case of Selden v. Lee, 55 App. D. C. 164, fhis 
court held that even though a plaintiff brought an ac¬ 
tion against the defendant ex delicto in trespass for 
mesne profits, yet the Municipal Court was vested v{ith 
jurisdiction to entertain the case, whether the case 
sounded in tort or in contract. In the case last men¬ 
tioned, the brief of counsel for the appellant in the 
Court of Appeals urged that no relation of landlord 
and tenant existed between the parties, and that the 
right of the plaintiff therefore depended upon prj>of 
of the ownership of the land. 
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Remaining Assignments of Error. 

Remaining assignments of error all are based upon 
an assumption of fact not warranted by the record, in 
that the defendant assumes that it is a fact that plain¬ 
tiff directed her to use rentals for payment of her 

Father’s debts. The court below had testimony before 

* 

it to the contrary (R. p. 15), and decided in favor of 
plaintiff. 

In passing, defendant’s contention that she became 

plaintiff’s witness for all purposes, is unsound. Any 

testimony given by her in opposition to plaintiff’s 

claim was elicited from her bv her own counsel on 

* 

cross-examination, which cross-examination, being 
broader than the direct, made defendant her own wit¬ 
ness. And with this familiar rule compare, Dumas v. 
Clayton , 32 App. D. C. 566 (1909). 

Then too, no exceptions were noted to the rulings 
of the court, to its finding, or to its judgment. 
Under such circumstances, appellant, defendant, may 
not seek reversal of the judgment. 

Darby v. Montgomery County National Bank , 
63 App. D. C. 313, 72 F. (2d) 181 (1934). 

International Finance Corporation v. General 
Motors Acceptance Corporation , 63 App. D. C. 
325, 72 F. (2d) 376 (1934). 

Eastman Kodak v. Gray, 292 U. S. 332, 54 S. Ct. 
722, 78 L. ed. 1291 (1934). 

Fleischmann Construction Co. v. U. S., 270 U. S. 
349, 46 S. Ct. 284, 70 L. ed. 624 (1926). 

There was competent evidence from which the court 
below found that defendant agreed to collect rents 
from certain property, pay operating expenses, and 
remit the surplus one-third to plaintiff; that plaintiff 
did not authorize defendant to pay her Father’s debts. 
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There was further competent evidence from which the 
court below found that the defendant owed to the plain¬ 
tiff the reasonable rental value of the premises occu¬ 
pied by her, since, as the plaintiff testified, he did xiot 
occupy the premises with defendant during the eleyen 
months for which he claimed the rent. The defendant 
herself admitted that she was prepared and willing I to 
pay the plaintiff the sum of $52.54 (R. p. 13), exactly 
as claimed by plaintiff in his bill of particulars (R. p. 
3). Under such circumstances, the judgment of the 
trial court should be affirmed here, unless the judgment 
is manifestly wrong, which it clearly is not. 

Capital Apartment Corporation v. Vassos, £2 
App. D. C. 136, 137, 65 F. (2nd) 482 (1933). 

Conclusion. j 

Plaintiff joined in his claim, as shown by his bill pf 
particulars, several causes of action, which he was 
entitled to do. Title 24, c. 9, sec. 252, D. C. Cojle 
(1929). | 

Plaintiff showed that defendant collected rents and 
placed them in an account with $288.62 belonging to 
the estate of her deceased Father; that after all ex¬ 
penses incident to the operation of the property wete 
paid, then the defendant paid expenses incident to her 
Father’s estate in the sum of $700.46; that the defen¬ 
dant then had a balance of $157.64 left on hand, one- 
third of which she was prepared and willing to pay 
plaintiff. ! 

Plaintiff further showed that defendant occupied 
premises, the reasonable rental value of which w^s 
$128.48 for the period during which the defendant oc¬ 
cupied them, and that he was entitled to the payment 
of that sum from her. 
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Defendant was therefore lawfully indebted unto the 
plaintiff as follows: 


Rent for eleven months.$128.48 

One-third of admitted surplus of rents of 

$157.64 . 52.54 

Payments for benefit of Father’s Estate 

(wrongful).$700.46 

Less money of Father’s Estate.. 288.62 

One-third of difference.($411.84) 137.28 


Judgment for plaintiff.$318.30 


It is conceded in defendant’s brief that debts of a 
decedent’s estate may not be paid out of rents derived 
from real estate. (Defendant’s brief p. 4.) 

The judgment of the court below in the above amount 
should therefore be affirmed. 

Respectfully submitted, 

Milton W. King, 

Bernard I. Nordlinger, 
Attorneys for Appellee. 
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The first printed opinion of this court, as modified, 
indicated that the court leaned toward the view that 
rents derived from the real estate of a decedent, sub¬ 
sequent to his death, constituted part of the personal 
estate of the decedent to be administered by his ad¬ 
ministrator. The basis of that opinion was that Sec¬ 
tion 237 of Title 29 of the District of Columbia Code 
(1929) states that: j 

j 

“The probate court shall have plenary author¬ 
ity to administer also the real estate situated in 
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the District of Columbia of decedent’s insofar as 
may be necessary for the payment of debts and 
legacies. ...” 

It should be noted that the section referred to is 
entitled “Sale of Real Estate”; and the entire sec¬ 
tion, in the light of all of its provisions, and the pro¬ 
visions of the following sections of Chapter 9, look 
toward a sale of real estate for the payment of debts 
and legacies. No reference is found in Sections 237, 
238, 239, 240, 241 or 242, to a method of administra¬ 
tion of rents derived from real estate. Other pro¬ 
visions of the same title of the code (Title 29) define 
the assets subject to administration (Section 161), 
and define the scope of the bond or undertaking re¬ 
quired of the administrator (Section 102). In these 
sections no reference is made to a method of adminis¬ 
tration of anything other than personalty and the pro¬ 
ceeds of sale of real estate. Other administrative pro¬ 
visions (Sections 76 and 80) bear out that interpreta¬ 
tion. And rents are not personal property but real 
estate. 2 Bl. Com. *41. See also, McCartney v. 
Fletcher , 10 App. D. C. 572, 597. 

The mere insufficiency of personal assets to pay 
debts and legacies does not establish a basis for an 
administrator to collect rents of his decedent’s real 
estate accruing subsequent to the death of the de¬ 
cedent. In Kurtz v. Rolling shead’s Widow and Heirs , 
4 Cranch C. C. 180, Fed. Cas. No. 7953, the general 
term of the then Circuit Court of the District of Co¬ 
lumbia, in a proceeding to subject real estate of a 
decedent to payment of his debts, decided that rents 
accruing between the time of the filing of the bill for 
sale, and the date of sale, belonged to the heirs. A re- 
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ceiver had been appointed 'pendente life; and, accord¬ 
ing to the statement of Counsel for the heirs,— 

4 4 The only question now is as to the distribu¬ 
tion of the rents. . .” 

i 

The court was of the opinion: 

I 

“That the heirs were entitled to the rents and 
profits from the death of their ancestor to the 
day of sale.” 

j 

That principle found expression in Brosnan v. Fo±, 
52 App. D. C. 143, 50 W. L. R. 760, when the court, by 
Mr. Justice Van Orsdel, held: 

“Rents accruing after the death of the testator 
are real estate, and as such without the jurisdic¬ 
tion of the probate court. . .” 

I 

The court did not decide anything further in that case 
than that commissions of the executor should not be 
based upon rents which he had actually (though 
wrongfully) collected; so that a qualifying phrase was 
added to the above quotations, namely: 

“unless there is not sufficient personal property 
to pay the debts.” 

I 

Defendant in error forcefully maintains that the qual¬ 
ifying phrase in Brosnan v. Fox, supra, particularly 
in the light of the holding of the court in Kurtz v. 
Hoilingshead r s Widow and Heirs, supra, does not de¬ 
termine the interpretation of Section 237 of Title 29 
of the District of Columbia Code (1929). j 

In Getzandafer, et aL v. Caylor, et al., 38 Md. 280, 
283, the Maryland court held: 

“Rents accruing after the death of the owner 
of land do not pass into the hands of his executbr 
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or administrator as a part of his personal prop¬ 
erty, but go to the heir-at-law or devisee. 7 ’ 

The New Jersey courts, under a statute similar to 
our Section 237, supra, have had at least two occasions 
in which to subscribe to the view of Kurtz v. II oiling s- 
liead’s Widow and Heirs, supra. One case involved a 
bill for accounting of the rents ( Paletz v. Camden 
Safe Deposit and Trust Co., 109 N. J. Eq. 344, 157 Atl. 
457); and another case, a bill for the construction of 
a will ( Joselson v. Joselson, 116 X. J. Eq. 180, 172 Atl. 
812). 

Likewise, Pennsylvania courts subscribe to this 
view. McCoy v. Scott, 2 Rawle 222, 19 Am. Dec. 640; 
Adams v. Adams, 4 Watts 160, 163; Merkel’s Estate, 
131 Pa. 5S4, 18 Atl. 931; Winkle v. Meany, 30 Pa. Sup. 
Ct. 339; Appeal of Fross, 105 Pa. 259, 269; Bakes v. 
Reese, 150 Pa. 44, 24 Atl. 634; Robb’s Appeal, 41 Pa. 
45, 50. 

Massachusetts also accepts that holding. Gibson v. 
Farley , 16 Mass. 280; Toivle v. Sivasey, 106 Mass. 
100, 107; Brooks v. Jackson, 125 Mass. 307, 309. 

A statute of the State of New York authorizes an 

i 

administrator to collect the rents of the deceased 
owner of land accruing subsequent to the death of the 
decedent. When, however, the administrator does not 
exercise that right, then the New York court has held 
that such a statute does not affect the common law 
rule; in such case, the rents descend to the heirs or 
devisees. In re Merrill’s Estate, 300 N. Y. Supp. 671. 

Thus, in the light of hi re Merrill’s Estate, supra, 
where, as in the instant appeal, the administrator 
failed to assert a right to the rents in her official ca¬ 
pacity, whether or not the court believes that Section 
237, supra, gives to the local probate court the right 


to administer rents, a holding for plaintiff in error is 
not warranted by the record. Nowhere in the instant 
case is it revealed that the administrator ever madfe 
a claim to the rents in her official capacity; always her 
claim, in fact, and decided against her as a matter of 
fact, was based upon the agreement of the parties. 

A critique of the situation in the District of Colum¬ 
bia is found in Journal of the District of Columbia 
Bar Association, September 1936, by Theodore Cogs¬ 
well, Register of Wills for the District of Columbia, 
where the author states (page 12): 

“At the present time, in the absence of a power 
in a will, a fiduciarv has no authoritv over real 
estate unless and until there has been a finding by 
the Auditor that a sale is necessary for the pay¬ 
ment of debts or legacies and even then he does 
not have the power to collect rents and apply th!e 
proceeds to the payment of debts and legacies...” 

The reasons for the decisions of many of the courts 
that have passed on the subject are varied. The com¬ 
mon law rule was that the rents descended to thje 
heirs or devisees following the reversion. In the ab¬ 
sence of a specific statute, the common law rule 1ms 
been followed. To authorize an administrator to take 
over rents of a decedent would allow the administra¬ 
tor, as decided in one case, to take possession of prop¬ 
erty for which he had given no security on his statu¬ 
tory bond. Adams v. Adams , supra. That situatioh 
is mirrored by Section 102 of the District of Columbia 
Code, supra. 

Another court based its decision upon the impos¬ 
sibility of determining, in the event of a dispute, 
whether or not debts amounted to a sum in excess of 
the value of the personalty. McCoy v. Scott, suprfr. 


l 

i 
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And that situation is also mirrored in the instant case, 
since nowhere in the record does it appear that there 
are actually debts in excess of the value of person¬ 
alty; while the provisions of Section 237 of the District 
of Columbia Code, supra , is careful to establish a man¬ 
ner of determining whether or not debts and legacies 
are in excess of the value of personalty. 

Still another court believes that a regular and or¬ 
derly manner of administration, including the making 
of a claim and the establishment of its merit, precludes 
the inclusion of rents in property to be administered 
under our present statutes. Bakes v. Reese, supra. 

Mr. Cogswell, in the Journal of the District of Co¬ 
lumbia Bar Association, supra , points out that a 
fiduciary ought to have “the power to collect rents”; 
and he savs that “instances have been noted also of 
heirs wilfullv causing delav in a sale of real estate and 
settlement with creditors in order that as such heirs 
they might collect and use the rents which are exempt 
from debts of the estate.” He says: 

“It would appear advisable that there be a 
statutory power in all fiduciaries (including trus¬ 
tees) to take possession, and to sell, mortgage or 
lease real property for the payment of adminis¬ 
tration expenses, debts and legacies, such power 
to be exercised, however, only under order of 
Court and upon a proper showing, including an 
insufficiency of personalty to pay the same. . .” 

The Register of Wills therefore believes that the 
present statutes do not establish a method of determi¬ 
nation of the existence of debts, or of an insufficiency 
of personalty to pay them in any case except when a 
sale is ordered. His administrative practice of many 






years standing ought not be disturbed—unless cleanly 
wrong, which it plainly is not. 

Further reference to additional authorities may fce 
found in Annotation, 31 A. L. R. 4; Annotation, 40 L. 
R. A. 321. 

Respectfully submitted, 

Milton W. King, 

Bernard I. Nordlinger. 
Attorneys for Defendant-in-Error. 






